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FINES, PENALTIES AND INFRINGEMENT NOTICES ENFORCEMENT AMENDMENT 
(COMPENSATION) BILL 2008 

Second Reading 
Resumed from 8 April. 

HON KATE DOUST (South Metropolitan � Deputy Leader of the Opposition) [8.10 pm]: I encourage the 
Minister for Transport to stay in his seat because this will be a very brief speech. I am very pleased to support the 
bill and to say a few words on behalf of Hon Sue Ellery who would normally handle this legislation on behalf of 
the opposition, but who, unfortunately, is unable to do so tonight.  

The opposition is pleased to provide its support to this fairly straightforward bill. I understand it will provide 
retrospective compensation, firstly, to those people who served a longer time in prison than was legally 
authorised, and, secondly, to those people who, under a work or development order, undertook additional work 
that was not authorised by legislation. I understand that this bill may impact on approximately 1 700 people who 
have spent between an additional three days and, in the case of one individual, 91 days longer than they should 
have in prison. Those people will, in due course, be appropriately compensated for the additional time that they 
should not have served. I understand this �glitch� came about when an amendment to the 1994 legislation was 
made in 2001. I understand that although the legislation changed, the system did not, unfortunately, pick up on 
the change and therefore failed to make adjustments to the appropriate computer program. Sadly, it is an 
example of technology not catching up with other change; normally it is the other way round�that is, change 
not catching up with technology. Now that this error and difficulty has been identified and the government has 
acknowledged the problem and the number of people involved, an appropriate calculation will be worked out to 
remedy the situation. The opposition believes this is a very positive move, as do, I am sure, the potential 
recipients of this compensation. 
The opposition is pleased to support the bill. We acknowledge that this problem has been around for some time 
and that it is good the government has both picked up on it and sought to correct it. The bill will both correct the 
error and provide appropriate compensation for the affected individuals.  

HON GIZ WATSON (North Metropolitan) [8.13 pm]: I have a few things to say about the Fines, Penalties 
and Infringement Notices Enforcement Amendment (Compensation) Bill 2008. As Hon Kate Doust indicated, 
this bill is an attempt to correct a fines enforcement and penalties error that has occurred. As has also been 
pointed out, this compensation will be available to people who have served more time in prison than the 
legislation authorised, and also to people who, under a work or development order, have undertaken additional 
work that also was not authorised by legislation. 

The Greens (WA) are happy to support the bill, but have a number of questions about how this situation arose in 
the first place. It seems this quite serious matter has taken quite a long time to come to Parliament for remedy. 
Although we support compensation, noting that the majority of people to be compensated will be compensated 
for fine overpayment that resulted from the warrant of commitment issue fee being added to the fine amount they 
owed, the majority of the 1 700 affected people still have outstanding fines. I believe that if the second reading 
speech is accurate, 73 per cent of those people still owe money. They will not get any money back, but will have 
the amount they owe reduced. 

Some interesting questions arise considering that this money owed to the state has been outstanding for a while; 
namely, is the current proposed fine default rate�that is $250 a day�the correct amount? This is quite topical 
given the recent public debate about compensation paid to the Mickelberg brothers for wrongful imprisonment 
and the recent offer of compensation to Andrew Mallard.  

It is significant that this bill will not only provide for compensation, but will also, significantly, remove any 
liability the state might have for further claims. That point concerns me. Clause 4(7) reads � 

Whether or not the Registrar gives the offender a credit under this section, the State is not liable in 
respect of punishment inflicted as a result of the error. 

Members need to be aware that if this bill passes through Parliament, it will remove the capacity for those 
affected to take further legal action. I think that clause has been rather neatly inserted, and I am a bit concerned 
about the precedent it may set. As members of Parliament, we should be aware that although the title indicates 
this bill is about compensation, the bill also includes a significant clause that will draw a line under the capacity 
of a person who has been wrongfully dealt with by the state to pursue any further legal action. 

I have a number of questions, but they may be more appropriately dealt with during the committee stage of the 
bill. It might be difficult for the minister who has carriage of the bill to answer some of the more detailed 
questions by way of response to the second reading. My preference would be that some of the more detailed 
questions be dealt with when the first clause is dealt with during the Committee of the Whole stage of the bill. 
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With those comments, the Greens (WA) do not oppose the bill but have some matters that we would like to have 
clarified. 

HON SIMON O�BRIEN (South Metropolitan � Minister for Transport) [8.18 pm] � in reply: I thank the 
opposition for its support for the Fines, Penalties and Infringement Notices Enforcement Amendment 
(Compensation) Bill 2008. As has been observed, this bill will correct some errors that have been made and 
some unfairness that has been inflicted. I mentioned one of the interesting factors to come out of this debate 
during my second reading speech; however, the member who gives the second reading speech does not have an 
opportunity to reflect on the bill until he or she closes the debate. I thought a telling response was that 73 per 
cent of those who we expect to be entitled to a compensation payment still have outstanding fines on the Fines 
Enforcement Register. This bill clearly sets out that in this case the state is trying to do its best to right some 
wrongs that were never maliciously intended.  

But it is interesting to note that some of the messages, even when given through incarceration, do not seem to be 
getting through to people who refuse to stump up their fines when they are issued by the courts. No matter, the 
state is determined to do the right thing by this legislation and thanks the house for its support. I note the remarks 
of Hon Giz Watson. As ever, she has looked upon this matter in a thoughtful way and she has raised a number of 
questions. She has also indicated that she does not see any point in opposing the second reading but would prefer 
to have those questions addressed. I think she explicitly said that rather than attempt to address the questions 
now, she would prefer to do so when I am at the committee table, and obviously I would be more than happy to 
do that.  

Question put and passed.  

Bill read a second time.  

Committee 

The Deputy Chairman of Committees (Hon Barry House) in the chair; Hon Simon O�Brien (Minister for 
Transport) in charge of the bill. 

Clause 1: Short title � 

Hon GIZ WATSON: My first question is about the time frame. I note that this incorrect practice would have 
occurred at the commencement of amendments to the original 1994 act. I understand they occurred between 
2001 and 2006 and that the matter was brought to the attention of the government in 2006, perhaps by way of a 
matter being raised with the Department of the Attorney General by the office of the parliamentary 
commissioner, otherwise known as the Ombudsman. How was it that this error was not picked up by the system 
from 2001 to 2006 and resulted from a complaint being raised? I am not sure whether the complaint was raised 
by someone in prison at the time. It is often considerably more difficult, I would argue, for a prisoner than it is 
for a member of the general public to have a complaint heard.  

Hon SIMON O�BRIEN: I thank the committee for its patience. The fact that I have taken some little while to 
rise to my feet to respond no doubt indicates that this is quite a technical and obscure matter. Therein, I think, 
lies the nub of the response to the member�s question, which was essentially: how could it take five years or so 
before this error was picked up? It was ultimately picked up by a complaint by a Mr Gunn, who complained to 
the Ombudsman that he believed that the problem that was eventually discovered was in fact occurring in his 
case. The inquiry by the Ombudsman led to investigation by responsible government officers into how the 
system worked. At that time, it was discovered that an administrative oversight had been made, in that, with the 
changes in 2001 to the 1994 act, some necessary changes were not made to regulation introduced at that time or, 
indeed, subsequently.  

The second reading speech refers to the situation. I do not know how much else I can add except that I 
understand that administrative oversight occurred in the process of subsidiary legislation. It was a fairly obscure 
thing to happen and it endured for some time. In due course, it was discovered and it was corrected then. I 
understand that arrangements are now in place, and have been since 2006, to put this matter right. The way in 
which the government at the time dealt with it was to cease to keep charging the fee that was causing the 
problem. Subsequently, the warrants of commitment were then correctly issued because there had been no basis 
for a fee prior to that time. That has been put right. This bill endeavours to compensate for those charges that 
were made, in effect, in error. I hope that addresses the member�s question. 

Basically, the member is asking why this problem occurred, but I think there is more to the question than the 
mere technicalities of it. The member was asking on behalf of the people why it was not picked up and so on. I 
guess there are times when the system must admit that someone got it wrong, that what did happen should not 
have happened, that there were some consequences and that now we are trying to put it right. 
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Hon GIZ WATSON: I suppose that explains the technicalities of it. Maybe my question is not one the minister 
can answer, given that it is not his portfolio, but it seems to me that if a system error can go on for five years, 
something is wrong with the system if it only comes to light when someone has to raise a complaint. It would 
imply that internal auditing is lacking. I suppose the assurance I am seeking is that not only are we correcting by 
way of compensation, but also some process is in place so that something similar cannot occur. Surely, some 
internal checks and balances should be in place to indicate that in this case the payments or penalties were 
significantly higher than was logical. It went on for five years. If it were in another area of law, I would suggest 
that if somebody had been over-penalised by this amount for this long, the person might be wanting interest, not 
only so much a day, but also on the difference, because it took so long for the department to pick up on the error. 
It could be argued that the department would not have picked up on the error at all but for the fact that somebody 
took the initiative to lodge a complaint and it came to light. It is more of a rhetorical question and I am not sure if 
the minister feels that he wants to answer it. The second component of the timing is the question of why it took a 
further three years to bring a bill before the Parliament if the error was identified in 2006, because here we are 
now in 2009. That is a very long time for a simple piece of legislation. Perhaps there is an explanation for why it 
took a further three years for the bill to reach the Parliament. 

Hon SIMON O�BRIEN: I think the points that Hon Giz Watson make are well and fairly made. Somehow the 
system got it wrong. Now we have to put it right. In the meantime a few things have happened that may give her 
reassurance. Firstly, changes have been made to the relevant system to make sure that there is no reoccurrence. 
This is the sort of thing that sharpens up any agency�s internal and general management mechanisms. Everyone 
involved in the organisation would regret that an error like this occurred and was allowed to continue, even 
though the vast majority of people in the agency would have no awareness or responsibility for this matter. We 
need to keep it in perspective. Yes, we have to admit�I think I have already admitted�that mistakes happen. 
This bill admits that and it also says that we are trying to move on and do something about it. Even with the best 
of systems and the best of intent, it is probably likely that some mistakes will occur in other places in future and 
we will have to fix them as well. We can only do what we can do, having discovered this, to then explore the 
extent of it. It went well beyond Mr Gunn to 1 730-odd people, which is a lot of searching. That is an answer to a 
later part of the question, but I will come back to that in a moment.  

The member also asked about the adequacy of the compensation, having regard to some of these excessive 
periods of detention having occurred some time ago. In fact, they all occurred at least two or three years ago, and 
some of them a good deal longer ago than that. Therefore, what provision is there for interest and the like in 
default of these payments being received? As I indicated earlier in the progress of the bill, the figure that has 
been struck by our current mechanism to compensate people is $250 per day. I understand that the rate at the 
time was $150 a day, so I think we can be reasonably assured that that aspect has been covered by the rate that 
has been struck.  

Finally, the honourable member asked why on earth, if this problem was discovered in 2006, we are now looking 
at it with a bill before the house in 2009. In part, a fair bit of work had to be done, firstly to deal with the initial 
problem pursued by the Ombudsman, and then to review the extent of the problem and go through all the 
records. As I indicated a minute ago, I said that I would come back to this, and I am now advised that 1 730 
people were found to be in this situation, and each of their records had to be checked and reviewed to discover 
the extent of the problem. I imagine that a lot of other occasions of imprisonment also had to be checked to 
satisfy us that there had not been a similar error. That process would have taken rather a long time, but then it is 
not just a matter of introducing a bill saying that two plus two now equals four. Creating this legislation would 
have required a considerable amount of legal advice on the sort of mechanism that the government would need 
to respond adequately to the question. They are the sort of processes that take place. In any case, this is a 2008 
bill, so, with respect, the government did get on to it pretty quickly after the last election. I imagine that a lot of 
the work that went into this bill prior to that happened in the time of the previous government. These things take 
time, but ultimately, even though the wheels of justice grind slowly, hopefully in this case they also grind small. 

Hon GIZ WATSON: That answer neatly brings me to my next question. I am interested to know why it was 
considered that a bill was necessary. It seems to me that if it was, in a way, an administrative error, it would have 
been possible to provide compensation without the force of legislation. Perhaps there is an explanation of why 
compensation required legislation. It is like an overpayment, in which case money can be refunded, or vice 
versa. It seems to me that this could have potentially been dealt with at an administrative level.  

Hon SIMON O�BRIEN: I understand that the existing legislation does not make provision for amounts to be 
paid, in circumstances such as this, out of consolidated revenue. This bill provides the legislative machinery to 
permit that to occur.  

Hon GIZ WATSON: Further to the comment regarding the actual amount that was arrived at of a daily rate or 
an appropriate rate of $250, I am pleased to hear that has been adjusted from the amount that would have been 
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estimated several years ago. I am interested in whether that is a figure that is adjusted and reviewed regularly. 
How is it arrived at? I appreciate the fact that it has been adjusted for the passage of time, but how is it 
calculated?  

Hon SIMON O�BRIEN: This is an interesting matter. If we were to compare our jurisdiction with the amounts 
in other jurisdictions, we would probably find a range of different amounts. I understand the daily amount in 
some jurisdictions is substantially less. I guess they have their reasons for that. I understand that the mechanism 
for prescribing the amount was initially laid down in the Fines, Penalties and Infringement Notices Enforcement 
Act 1994, known as the FPINE act for obvious reasons�it needs to be abbreviated. Perhaps because of that, the 
amount has not been altered frequently and, for many years, it remained at the $150 mark. More recently, the 
principal act was amended by another piece of legislation and now the daily amount is prescribed by regulation. 
That is a mechanism that does allow it to be reviewed more frequently. I understand that the $250 was prescribed 
in March 2008. Before then, it was heaven knows when�1998, or a very long time ago�that there had 
previously been a change. It will be reviewed now a little more frequently to make it more contemporary. Most 
observers would also think that $250 is probably on the generous side compared with some other jurisdictions.  

Hon GIZ WATSON: I think it is an interesting point as to how that value is arrived at. It is interesting to hear 
that it varies considerably. How do we work out what amount is paid off per day by being imprisoned rather than 
by paying the fine, which is in effect what we are saying? That leads me to a comment I have made in this place 
before about using monetary values for penalties. I would again make the case for penalty units, for both 
payment and, in this case, the working-off of a penalty by a term of imprisonment. If it was by way of fine units 
rather than a monetary value, in my view it would be easier to adjust. I make the point, and I think the minister 
made the point in his second reading response, that of the 1 730 fine defaulters who had been found to have 
served the additional period of at least a day, and therefore are subject to this legislation, 73 per cent of them had 
further outstanding fines. I think the minister made a comment that indicated that these people were reluctant to 
pay fines. However, we can also view that from a number of angles. It might simply be that they do not care less 
and have no respect for the law or it might be, as is often the case, that people get stuck in this gridlock whereby 
they have no money and cannot pay their fines and have no means to raise any money to pay the fines. 
Therefore, they constantly find themselves back in the situation whereby they have outstanding fines for various 
reasons, particularly, I know, in the Aboriginal community. For example, people are fined for driving without a 
licence but they live in a community where it is almost impossible to live without driving�there are dilemmas 
such as that. Therefore, the point I have made in this place and again make in this debate is that a $200 fine for 
some people is nothing�it is not even what they spend at the pub in one night�but for other people it is a 
month�s income. We disproportionately impact on low income earners with a fine that is simply expressed in a 
dollar term, whereas if it was expressed in fine units that were proportional to the person�s income, we could 
have a justice system that punished people in a much more equitable way. In fact, if people do not have much 
money, being in jail is probably a pretty good option, relatively speaking, because they can knock off $250 a day 
at that rate. Anyway, I make the point that estimating a monetary value is really hard because $250 has a 
different value depending on where people sit on the income spectrum. Perhaps that is not a comment that 
requires an answer. However, I will ask another question, which would be my final question apart from maybe 
one other point I want to make during this committee stage. I want to know the reason for the decision to 
legislate to remove the state�s liability in this matter. 

Hon SIMON O�BRIEN: I thank the member for her observations just now. Having made those, the member has 
this other question that relates to proposed section 108A(7), which states � 

Whether or not the Registrar gives the offender a credit under this section, the State is not liable in 
respect of punishment inflicted as a result of the error. 

The member is right; it does quite explicitly through the terms set down in this proposed section excuse the state 
from further liability. The reason for that in very large part is to finalise this matter and draw a line under it, 
which is what this proposed section seeks to do. This will be the end of the matter so that everyone can move on. 
However, proposed subsection (7) should not be read in isolation because the balance of proposed section 108A 
dictates the parameters that this bill deals with, and I refer the honourable member to earlier proposed 
subsections.  

Proposed subsection (1) states � 

This section applies if, because of an error in administering this Act, a person, � liable to punishment 
described in subsection (2) is punished for longer than is provided for by law.  

I am sure that the member would readily agree that this discrete situation is the one in which the state will not be 
subject to further liability. My friend Hon Giz Watson is indicating that she accepts that and that narrows the 
parameters.  
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Proposed subsection (2) states � 

The punishment referred to in subsection (1) is � 

(a) imprisonment under a warrant of commitment issued under section 53; or 

(b) community corrections activities done under a work and development order made 
under section 48.  

It is limited to those either/or situations, and that is it. We are clearly talking about the error that was identified 
with fees charged and subsequently people being erroneously imprisoned or held against the charge for warrants 
of commitment. That is what we are drawing a line under for liability.  

If somebody does something else that should not have been done under the principal act, I do not believe that 
this bill will excuse the state from any potential liability by some other thing done erroneously or maliciously by 
one of its agents or officers. I hope that reassures the member on the limited nature of the liability that is being 
excused in this instance.  

The DEPUTY CHAIRMAN (Hon Barry House): We are covering material contained in the whole bill. If the 
member wants to ask all her questions under the short title, I do not mind allowing a bit of latitude to take in 
other clauses under clause 1. It would achieve the same result for the member.  

Hon GIZ WATSON: My remaining questions relate directly to clause 4. Mr Deputy Chairman, I am relaxed 
either way. It would probably be appropriate to deal with my remaining questions under clause 4.  

The DEPUTY CHAIRMAN: In that case, we should probably do it that way.  

Clause put and passed.  

Clauses 2 and 3 put and passed.  

Clause 4: Section 108A inserted � 

Hon GIZ WATSON: I appreciate the minister�s response on this matter. I would like to have it clear and 
beyond doubt that this limitation on liability relates specifically to only these two matters. In effect, that is the 
way that I would read this clause. The minister couched his response with �I believe�. Perhaps it might be useful 
to definitively have on the record that the state�s liability, which is being annulled under clause 4 of this bill, 
applies to only the two circumstances described in proposed section 108A(2). Would the minister put that 
beyond doubt? 

Hon SIMON O�BRIEN: As the Committee of the Whole knows, all the laws that pass through this place are 
judiciable. Heaven only knows what a court would make of some of the legislation that goes through this place. 
It is always in good nick when it leaves this place. Dare I say it, it is often in a lot better nick than when it 
arrives, thanks to the efforts of Hon Giz Watson and everyone else in this place.  

To the extent that I can give a guarantee, it is the government�s intention in this bill that it addresses with respect 
to liability the matters shown in proposed section 108A(2). That is the limit of it. Under proposed subsection (3) 
we have not shut the gate on future liabilities that might be detected. For example, if we find case 1 731 is 
suddenly detected, the person shall receive the same treatment of $250 a day in credit. When we come to 
proposed subsection (7) and rule a line under future state liability, that indicates that we have recognised and 
addressed the problem. To compensate for the problem, the amount payable is $250 a day so people cannot come 
back with some idea that they should receive $10 000 a day. That is what we are saying to all involved in the 
process. When I say �ruling a line under state liability�, I mean limiting state liability. It is still a liability that 
endures to the tune of $250 a day until all the people who are set down in proposed subsection (2) who deserve 
to be compensated are compensated. I hope that defines as accurately as I possibly can where the government 
intends this bill will apply.  

Hon GIZ WATSON: I am no expert in this area. This is obviously an additional safety measure to put the 
matter beyond doubt. Does that indicate that there was an expectation that people who had been adversely 
affected would be able to make further claims? If an amount is specified, that does put a line under it. Was there 
an indication from the Gunn case or elsewhere that the state could be liable for more unless it was put beyond 
doubt? That is my question. We would not want to put it in the bill unless there was a clear indication that a case 
could be made for additional compensation. I am wondering whether that was explored and that is why it is in 
here.  

Hon SIMON O�BRIEN: I am not aware of anybody who wanted to proceed through a court. The original 
complainant who raised the matter successfully appealed to the Ombudsman. We should give a pat on the back 
to the Office of the Parliamentary Commissioner, our officer, who recognised the problem and did something 
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about it, and now we as a Parliament are hopefully finishing it off. That was a job well done by the Office of the 
Parliamentary Commissioner. I am not aware of anyone who has started proceedings or is contemplating starting 
proceedings in a court of law. Whether someone wants to get larger or unspecified damages, I do not know. That 
is all I can tell the member. However, bearing in mind that the government has discovered 1 730 individual 
cases, the last thing the state would want would be to have ongoing litigation through the courts, one at a time, 
from now until the cows come home. It is an unhappy situation that has been uncovered. The government wants 
to deal with it decisively and fairly and then move on, and that is the reason. 

Hon GIZ WATSON: My final question is of a more mundane nature. I refer to the way in which the proposed 
section is numbered, and I have noticed this in at least one or two previous bills. Clause 4 inserts section 108A, 
as I understand it. Section 108A is to be inserted directly after section 107. To me, it would seem much more 
logical to insert section 108A after section 108. If one looks at the act that is being amended, that is the way that 
the other sections have been amended. It is a fairly technical thing, but my very capable research officer found it 
very difficult to understand why there should be an inconsistent approach to numbering the sections. I guess that 
is a problem with inserting new sections into an existing act, but to put section 108A before section 108 seems 
rather confusing. Perhaps there is an explanation for that. 

Hon SIMON O�BRIEN: I have just received some advice from reliable sources at the table. Reliable sources 
are the only sort of sources available at the table, of course!  

I understand that this is some newfangled method of numbering from the Parliamentary Counsel�s Office. I have 
worked with legislation as a struggling layman since 1981, when I first joined the Australian Customs Service 
where there is plenty of legislation to deal with. I always thought that the method of numbering was very much 
like what Miss Fenning taught me at Graylands Demonstration School in grade one, which was one, two, three, 
four, five! If we needed to insert a new section, it would be as the member said; section 108A would presumably 
be related to, or be a subset of, the existing section 108, and it would go after it. However, apparently section 
108A is going to go before section 108. That is why it is after section 107. 

That is the dopiest explanation I have ever heard for such a thing in my life, but if that is the reason then that is 
the member�s answer! However, I am glad that we have found some common ground. I am a bit of a 
conservative in these matters; I am very old fashioned, as are the Greens (WA), I am sure! I am very surprised to 
learn that, but nonetheless, the most powerful party in this place is the Clerk�s party, and there is a thing called 
the Clerk�s amendment. Regardless of whether the amendment is going to be in the order as it is shown here, I 
am sure that it will be done right. However, in common with Hon Giz Watson, I am nonplussed and I do not 
know whether I will get any sleep tonight worrying about it!  

Clause put and passed. 

Title put and passed. 

Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Simon O�Brien (Minister for Transport), and passed. 
 


